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BEFORETHE ILLINOIS POLLUTION

• INTI{EMATTEROF: •

)
PROPOSEDAMENDMENTS TO )
REGULATION OF PETROLEUM )
LEAKING UNDERGROUNDSTORAGE )
TANKS (35 ILL. ADM. CODEPART 732) )
_________________________________________________________________________________)

IN THE MATTER OF:

PROPOSEDAMENDMENTS TO
REGULATION OFPETROLEUM
LEAKING UNDERGROUNDSTORAGE
TANKS (35 ILL. ADM. CODEPART 734)

ILLINOIS ENVIRONMENTAL REGULATORY GROUP’S RESPONSETO THE
ILLINOIS ENVIRONMENTAL PROTECTION AGENCY’S
MOTION FOR THE ADOPTION OF EMERGENCY RULES

NOW COMES the ILLINOIS ENVIRONMENTAL REGULATORY GROUP.

(“IERG”) by and through one of its attorneys, Robert A. Messina, pursuant to 35 Ill.

Admin. Code§ 101.500(d),andfor its Responseto theIllinois EnvironmentalProtection

Agency’s(“IEPA”) Motion for theAdoptionof EmergencyRules,statesasfollows:

I. Background

• IERGis anot-for-profit Illinois Corporationcomposedof 65 membercompanies

engagedin industry,commerce,manufacturing,agriculture,trade,transportationor other

relatedactivities,andwhichpersons,entitiesorbusinessesareregulatedby governmental

agencieswhich promulgate,administerorenforceenvironmentallaws,regulations,rules

or policies. IERGwasorganizedto promoteandadvancetheinterestsof its members

beforegovernmentalagencies,suchastheUnitedStatesEnvironmentalProtection

AgencyandtheIllinois EnvironmentalProtectionAgency(“IEPA” or“Agency”), and
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beforebodiessuchastheIllinois Pollution ControlBoard(“Board”). IERG is also an

affiliate of theIllinois StateChamberofCommerce.

IERGmembersincludeIllinois companiesfrom a varietyof industrialgroups,

including thechemical,food,pharmaceutical,transportation,equipment,oil andutilities

areas.ThesecompaniesandotherIERG membersown andoperateundergroundstorage

tanksand,therefore,arepotentiallyregulatedby theBoard’sLeakingUnderground

StorageTankRules(“LUST Rules”) thatarethesubjectof thesetwo consolidated

rulemakings. Furthermore,IERGmembersmaybe requiredto performcorrectiveaction

activities,whichmayleadto the submittalto theIEPAofassociatedcostsfOr

reimbursement.Therefore,IERG’s membercompanieshaveavital interestin this

matter.

On January13, 2004,IEPA filed theseproposedamendmentsto theLUST Rules

with theBoard. Theserulesincludedchangesnecessitatedby severalrecentchangesto

thelaw enactedby Illinois’ GeneralAssembly,andalsoincludechangesto certain

correctiveactionmeasures,proceduresfor seekingpaymentfrom theUnderground

StorageTankFund,andregardingreleasesreportedafteraspecifieddate.On March 15,

2004,theBoardheldits first hearingontheconsolidatedproposal.This proposalhasnot

yetproceededto First Notice.

Then,onApril 1, 2004, in a separatematterbeforetheBoard, theIEPA’s internal

“RateSheets”weredeterminedby theBoardto constituteanimproperlypromulgated

ruleandtherefore,wasinvalid. Illinois Ayers Oil Co., PCB03-214 (April 1, 2004). The

“RateSheets”wereinternaldocumentsgeneratedandusedby theIEPA to set

standardizedreimbursementamountsfor certaincorrectiveactionactivities.
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Thisbringsusto thematterat hand. OnApril 16, 2004,IEPA filed a Motion for

theAdoptionofEmergencyRules,whichrequestedtheBoardto adopttheproposed

LUST Rules,includingchangesproposedin ErrataSheet1 andadditionalamendments

setforth in its Motion. It is theAgency’scontentionthatwithoutthese“RateSheets,”it

is unableto determinewhethercostssubmittedto theAgencyforreimbursementafterthe

Ayersdecisionarereasonable,therebyrenderingit impossibleto reviewbudgetsand

applicationsfor reimbursement.Thestandstillthatwould result,theIEPA argues,

constitutesanemergencyin that theremediationofLUST siteswould grindto ahalt,

leavingunremediatedsitesofcontaminationthroughoutthe State. Finally, by adopting

theseemergencyrules,theBOardwould allow theIEPA to continueto reimbursecosts,

pursuantto thetermsofits RateSheets,duringthependencyof theconsolidated

rulemakingscurrentlybeforetheBoard.

II. EmergencyRulemakings

Accordingto Section27(c).oftheIllinois EnvironmentalProtectionAct (“Act”),

if theBoard“finds thata situationexistswhichreasonablyconstitutesathreatto the

public interest,safetyorwelfare,theBoardmayadoptregulationspursuantto andin

accordancewith Section5-45 oftheIllinois AdministrativeProcedureAct.” 415ILCS §

5/27(c). Caselaw andBoardopinionsgenerallydiscusswhethertheproposedemergency

rulemakingmeetsthedefinition of“emergency”within the Illinois Administrative

ProcedureAct (“IAPA”). Suchadeterminationis typically madeafterfactoringin the

goalsoftheproposedemergencyrulemakingin accordancewith thepurposeand

sufficiencyofthecurrentrulesor environmentalprovisions,legislativedeterminations

with regardto theseregulations,legislativepolicy considerations,whethertherulemaking
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alleviatesanadministrativeneed,whetherthesituationnecessitatesremovalfrom notice

andcommentprocedures,the interestsofthepublic, andtheconcernsofthe State.

III. Discussion

While IERGdoesnot necessarilyopposetheadoptionof the“unit cost” rulesas

proposedby theAgencyin this consolidatedproceeding,it doeshaveaconcernregarding

theBoard’sauthorityto adopttheserulesin an emergencyrulemakingproceeding. IERG

believestheadministrativejustificationspropoundedby theIEPA likely do notrise to the

level of an“emergency”soasto constitutea threatto public interest,safety,orwelfare.

Therearenumerouscasesthatdiscussthejustificationthat mustbe shownbefore

properlyadoptingemergencyrules. In SennPark,a casestrikingly similar to thepresent

matter,theappropriatenessofan emergencyrulemakingis at issue. In thatmatter,the

plaintiff requestedreimbursementofMedicaidservicesin accordancewith an “inflation-

update”procedureratherthana newproceduretheDepartmentofPublicAid adopted

throughemergencyrulemaking..SennParkNursingCenterv. JeffreyC. Miller, 104Ill.

2d 169, 174, 470 N.E.2d1029, 1032(Ill. 1984). In thatinstance,the Departmenthada

similarly nuancedclaim ofemergency— therulesdealtwith reimbursementofcosts

associatedwith nursinghomecarefor needyresidentsoftheState. An emergenôywas

present,theDepartmentargued,becausefailure to adopttheruleswouldjeopardize

Federalmatchingfundsand, possibly,theability of theStateto subsidizethecareof its

mostdisadvantagedcitizens.

As in themattercurrentlybeforetheBoard,SennParkinvolvedareimbursement

procedurethatthe appellatecourtdeterminedwasa “rule” within themeaningof the

IAPA, thatwasnotpublishedin accordancewith theIAPA or theFederalnoticeand

4



commentregulations,andwasthereforeinvalid. SennPark,104 Ill. 2d at 175. Also,

similar to the currentmatter,theStateagencysubsequentlyenactedanemergencyrule to

addressthecourt’s ruling. 14L Theplaintiff in SennParkarguedthatthe emergencyrule

wasvoid becausetherewasno emergencyasdefinedin theIAPA. The appellatecourt

agreedandfoundthattheemergency“wastheresultofanavoidableadministrative

failure to properlyenactarule in accordancewith statutoryrequirements,andthereasons

givenby defendantin supportofhis finding ofanemergencyareall taintedby this fact.”

SennPark, 104Ill. 2dat 184. On appeal,theSupremeCourtofIllinois affirmed this

decision,findingno emergencywithin themeaningof 5 ILCS § 100/5-45. j~at 186.

Also, In Citizens,petitionerschallengedtheadoptionofemergencyrules

regardingimplementationof Section3 9(h)of theAct arguingthattherewasno authority

to adopttherulemakingbecausetherewasno emergencypursuantto 5 ILCS § 100/5-45.

Citizensfor aBetterEnvironmentv. ThePollution ControlBoard, 152 Iii. App. 3d 105,

504 N.E.2d16.6 (ist Dist. 1987). The appellatecourtinCitizensstated“the needto adopt

emergencyrulesin orderto alleviateanadministrativeneed,which, by itself, doesnot

threatenthepublic interest,safety,or welfare,doesnot constitutean ‘emergency.”

Citizens,152 Ill. App. 3dat 109~Further, in Citizens,thecourtnotedtheBoardrealized

thattheadministrativeproblemcouldhavebeenpreventedand.thatrulesshouldhave

beenpromulgatedyearsbefore. I4~at 110.

SennParkandCitizensprovidemeaningfulguidanceto theBoardwith respectto

whatconstitutesanemergencyfor thepurposeof theIAPA andwhenemergency

rulemakingis appropriate.IERGbelievesthejustificationspropoundedby theIEPA

likely do not riseto the levelof an “emergency”soasto constituteathreatto public
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interest,safety,orwelfare. Thebestcourseof actionfor theIEPA to follow maywell be,

in the interim, to relyuponits yearsof experiencein determiningthereasonablenessof

correctiveactioncostsin reviewingbudgetsandapplicationsfor reimbursement.At the

sametime, theIEPAcouldseekexpeditedhandlingofthecurrentconsolidatedbeforethe

Board.

WHEREFORE,theILLINOIS ENVIRONMENTAL REGULATORY GROUP

respectfullypraysthattheIllinois PollutionControlBoarddenytheIllinois

EnvironmentalProtectionAgency’sMotion for theAdoptionofEmergencyRules.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL

REGULATORYGROUP,

By:_________________
RobertA. Messina

Dated:April 30, 2004
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